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November 4, 2015

San Francisco Planning Commission:
Honorable Rodney Fong, President
Honorable Cindy Wu, Vice President
Honorable Michael Antonini, Commissioner
Honorable Rich Hillis, Commissioner
Honorable Christine Johnson, Commissioner
Honorable Kathrin Moore, Commissioner
Honorable Dennis Richards, Commissioner

Mr. John Rahaim, Director of Planning

C/o Mr. Jonas P. Ionin, Commission Secretary
Commission Chambers, Room 400

City Hall, 1 Dr. Carlton B. Goodlett Place

San Francisco, CA 94102

Re:  E.10. 20140027010FA (D. WINSLOW (415) 575-9159)

GOLDEN STATE WARRIORS EVENT CENTER & MIXED USE
DEVELOPMENT - East side of Third Street between South and 16th
Streets; Lot 001 in Assessor’s Block 8722 - aka Mission Bay South
Blocks 29-32 - Request for Design Review and Office Space
Allocation pursuant to Planning Code Sections 321 and 322 (the
Annual Office Development Limitation Program), and Planning
Commission Resolution No. 17709. The project proposes to construct
two new 6 toll-story buildings containing approximately 577,000
square feet of office uses, approximately 54,000 square feet of retail
space, and 546 parking spaces. The project site has an existing
allocation for 677,020 feet of office space subject to Planning
Commission review of the quality of the design, and the contribution to
and consistency with the objectives and policies of the Master Plan. The
Commission will also adopt findings under CEQA. The project site is
located within the Commercial - Industrial-Retail (MISSION BAY
SOUTH) Zoning District and HZ-5 Height and Bulk District.




Preliminary Recommendation: Approve

Re: Warriors Arena & Event Center Multi-Purpose Development at Mission Bay
Indoor-Outdoor: Big Screen Plaza Entertainment / Education & Career Events

Dear President Fong, Commissioners and Director Rahaim,

I whole-heartedly support the approval of this request for the Design Review and
Office Space Allocation, as well as the findings under CEQA. This entire Warriors
Arena and Event Center Multi-Purpose project is a unique opportunity to build a
long overdue professional Basketball Arena that will create a San Francisco indoor
facility capable of providing numerous positive community benefits for a wide
range of events and gatherings all year-round.

Also, I appreciate this opportunity to share a few brief thoughts regarding my
proposal that I shared with the Planning Commission earlier this year at your
public hearing on May 28%. I would like to respectfully remind you, the Warriors
and other San Francisco public and private sector officials and leaders to consider
the comprehensive benefits potentially available through the implementation of an
indoor Arena High School-College Career Classroom. As I mentioned to you and
the Warriors in May, I believe the Warrior ballgames and numerous Entertainment
Events taking place inside the Arena & Event Center can be shared with - as well
as attract -additional Community gatherings outdoors within the Plaza area located
between the two Office Buildings being proposed.

Please review the attached copy of my proposal letter I submitted to you in May
that briefly describes the intention and purpose of this component and how the
capacity of this Open Space as a “Big Screen Outdoor Satellite Classroom &
Entertainment” environment can work in collaboration with the indoor Arena
Classroom. The Warrior ball games and other Events can be broadcast through
Multi-Media professionals while teaching students, and create inspiring and
enjoyable public entertainment events, including education and career development
activities for hundreds of youth, students, families and cross-cultural/international
celebrations.



As I stated in my May 28" letter:

“] am suggesting to the Warriors, the Planning Commission, the OCII and city
leaders to consider the numerous benefits available that this ‘Outdoor Satellite
Classroom’ opportunity can provide in collaboration with the strategically located
interior Arena High School-College Career Classroom within the Mission Bay
Arena & Event Center. This interior Arena Classroom can offer effective and
inspiring incentives through real-world experience and multi-media education,
journalism, sports and Arena operations, including a wide-variety of career training
and internships; while at the same time expanding exponentially the capacity for
this Warriors Indoor Classroom to reach-out to the community through
broadcasting the live ballgames and other sports competitions, concerts and events
in order to provide numerous additional learning, internships and entertainment
options for thousands of additional youth, students, families and gatherings. One
of the long-term goals and purposes of this Indoor-Outdoor Classroom model, is to
also function and serve to initiate new partnerships and evolving business
opportunities throughout our San Francisco-Oakland Bay Area Community, and
beyond... all Year-Round.”

Through innovative and cooperative partnerships with the Planning Commission,
the OCII and other government agencies, I trust the long-term benefits inspired
though this Warriors Arena and Event Center in Mission Bay will provide our
diverse, cross-cultural community of San Francisco with practical, far-reaching job
creating education and career development models worthy of wide spread support
and emulation across the country - for generations to come.

Thank you once again, and I look forward to working with the Warriors and the
City and County of San Francisco in the most beneficial capacity possible.
Sincerely,

Dennis G. Mac 1e

Enclosure: Attachment



San Francisco Planning Department
Executive Summary

Design Review & Office Development Authorization
HEARING DATE: NOVEMBER 5, 2015

Case No. . 2014 - 0027010FA
Project Name: Golden State Warriors Event Center
Project Address: Mission Bay South Blocks 29 & 31

Zoning: Mission Bay Commercial - Industrial - Retail
HZ - 5 Height and Bulk District
Block/Lot: 8722/001

Project Sponsor: David Kelly, Golden State Warriors, LLC
1011 Broadway

Oakland, CA 94607

Staff Contact: David Winslow - (415) 575 - 9159

david. winslow@sfgov. org

Recommendation: Approval with Conditions

8. Mission Bay South Design for Development Design Guidelines - Commercial Industrial
Guidelines.

The Applicable Design Guidelines include:
a) View Corridors
“View corridors are defined by the Mission Bay street grid---.View corridors are primarily to
retain views to the Bay, the Channel and the down skyline and to reinforce visual linkages
between the UCSF campus and surrounding development. In a few locations in Mission Bay
(e. g. near the Freeway and on Blocks 29 - 32 to accommodate and an Event Center Project)
view corridors may terminate in buildings rather than in vistas.”

The 16 Street and South Street Buildings are not located within any view corridors.
b) Open Spaces
“Encourage the development of publicly - accessible open spaces at ground level. Where
feasible, design these open spaces in relation to local - serving retail such as cafes and to
the public open space network” .

The 16w Street Building and the South Street Building are within the larger development of
the Event Center Project on MBS Blocks 29 - 32 which contemplates the construction of two
major publicly accessible open spaces. The Main Plaza is located between the office
buildings, along Third Street, and the second is located at the northwest corner of I16th
Street and Terry Francois Boulevard. The main plaza is a one - acre publicly accessible open
space that is elevated 8 feet above grade. It gradually terraces from the street level by
stairs, ramps, and landscape features to be visually and physically and accessible. It is
bordered by commercial uses.

SAN FRANGISCD
PLANNING DEPARTMENT : 10



_Received at TPC Hearing | SZ S/ :5’
D -\I\l.hs D"/J

Law Offices of
THOMAS N. LIPPE, arc

201 Mission Street Telephone: 415-777-5604
12th Floor Facsimile: 415-777-5606
San Francisco, California 94105 Email: Lippelaw@sonic.net
November 5, 2015

President Rodney Fong and Members of the Planning Commission
City and County of San Francisco

1650 Mission Street, Suite 400

San Francisco, CA 94103

Re: Warriors Arena Project: Planning Codes section 321 and 305, General Plan
Inconsistency and CEQA Findings.

Dear Commission President Fong and Members of the Commission:

This office represents the Mission Bay Alliance (“Alliance™), an organization dedicated to
preserving the environment in the Mission Bay area of San Francisco, regarding the project known
as the Event Center and Mixed Use Development at Mission Bay Blocks 29-32 (“Warriors Arena
Project” or “Project”). The Mission Bay Alliance objects to approval of this Project and certification
of the Project SEIR.

1. The Project is ineligible for any office space allocation under Planning Code section 321
and Motion 17709.

a. This Project does not comply with the Design for Development.
Resolution 14702 and Motion 17709 require that any project in the Alexandria District must

comply with the Mission Bay South Design for Development in order to be eligible for any office
space allocation. (See Motion 17709, p. 9, Finding 9,' Finding 10%.)

“This schedule of phased authorization will ensure that, in accord with Resolution 14702,
adequate office space can be allocated to those projects within the Development District that are
determined to be in compliance with the D for D requirements, while also complying with
Section 321 of the Planning Code forbidding exceedance of the square footage available for
allocation in any given annual cycle.”

*Pursuant to Resolution 14702, the Commission is charged with determining whether a project
seeking authorization conforms to applicable standards in the D for D Document, which
supersedes the criteria set forth in Section 321 and other provisions of the Code except as
provided in the MBS Plan. The projects previously approved were determined to have met the
MBS Redevelopment Plan and the D for D Document standards and guidelines, and
requirements for childcare, public art, and other provisions of the Plan Documents, and retain
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Planning Commission

City and County of San Francisco
Re: Warriors Arena Project DSEIR
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This Project does not comply with the Design for Development, as evidenced by the many
amendments that the Successor Agency made to the Design for Development to accommodate the
Project. Therefore, itis ineligible for allocation of any office space under Planning Code section 321
and Motion 17709.

b. This Project is inconsistent with the Redevelopment Plan.

A basic premise of the Planning Commission decisions in Resolution 14702 and Motion
17709, and a fundamental rationale for “superseding” section 321's guidelines in favor of the
Redevelopment Plan and Redevelopment Plan documents, were the Commission’s findings that the
Redevelopment Plan met standards set in section 321, the San Francisco Master Plan, the priority
policies in Planning Code section 101.1, and the requirements of redevelopment law. In short, in
order to be eligible for the office space allocation available under motion 17709, the Project must
be consistent with the Redevelopment Plan.

This Project is inconsistent with the Redevelopment Plan because, as demonstrated in the
November 2, 2015, letter from Susan Brandt-Hawley, my co-counsel for the Alliance (attached as
Exhibit 1), this Project is not an allowable secondary use under the Redevelopment Plan. However,
in the alternative, as shown in my November 2, 2015, letter (attached as Exhibit 2), if the Project is
an allowable secondary use under the Redevelopment Plan, then it requires a variance under section
305 of the Plan before Project approval.

2. The office space allocation requested for this Project exceeds the amount authorized
for the Alexandria District.

In 1986, San Francisco voters passed Proposition M, a referendum limiting the amount of
office space that can be approved each year. Codified as Section 321 of the San Francisco Planning
Code, it provides that “[n]o office development may be approved during any approval period if the
additional office space in that office development, when added to the additional office space in all
other office developments . . . would exceed 950,000 square feet.” (San Francisco Planning Code
§ 321(a)(1).) Office space is defined to mean “construction . . . of any structure” that has the “effect
of creating additional office space.”

The current Project plans call for the construction of two office towers on Mission Bay South Parcels
29 and 31, comprising 309,436 square feet and 267,486 square feet of office space, respectively, for

that design approval, along with all previously imposed conditions of approval. Future projects
requesting authorization will be brought before the Commission for design review in accord with
Resolution 14702, and upon determination by the Commission that such proposals are in
conformity with the D for D and other applicable requirements, office space may be allocated for
such new structures from the unassigned amount available in the Development District.”
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Planning Commission

City and County of San Francisco
Re: Warriors Arena Project DSEIR
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a total of 576,922 square feet of office space. (Executive Summary, p. 2.)

In 2008, the Planning Commission adopted Motion No. 17709. Motion 17709 approved a
cumulative total office space allocation for all projects within the Alexandria Development District
of 1,350,000 gross square feet. (Motion 17709, p. 9, Finding 9.) Of that amount, 1,222,980 was
allocated before the adoption of Motion 17709. (Motion 17709, p. 5, Finding 4, Table 1.) Therefore,
at the time Motion 17709 was proposed, 227,020 gsf of unallocated office remained for allocation.
(Motion 17709, p. 9, Finding 9, Table 4.)

According to Motion 17709, there were three pending projects at that time, at 600 Terry
Francois, 650 Terry Francois, and 1450 Owens Street. Motion 17709 states that these projects
represented 665,880 square feet of “potential office space.” (Motion 17709, p. 5, Finding 5, Table
2.) Motion 17709 also states an intent to authorize only 57% of “potential office space” for actual
office space after 10/18/09, 53% of “potential office space” for actual office space after 10/18/10,
and 50% of “potential office space” for actual office space after 10/18/11.

Motion 17709 does not state how much actual office space was approved for the three
pending projects at 600 Terry Francois, 650 Terry Francois, and 1450 Owens Street. The Planning
Department’s Office Development Annual Limitation Program record (attached as Exhibit 3) shows
“0*” in the “size” column for these projects. (Exhibit 3, p. 19.) Assuming the Planning Commission
allocated office space to these projects at the 57% ratio, that amount is 379,552 gsf (665,880 x .5).
This amount exceeds the remaining office space available for allocation at that time (i.e.,
227,020 gsf).

According to Motion 17709, there were two additional areas where the applicant indicated
an intent to develop “potential office space,” namely, MB South Blocks “29 and 31" and “33-34."
(Motion 17709, p. 5, Finding 6, Table 3.) Motion 17709 states that these possible future projects
represented 915,700 square feet of “potential office space,” with Blocks “29 and 31" at 515,700
GSF. (Motion 17709, p. 5, Finding 6, Table 3.)

Assuming, again, that the Planning Commission allocated office space to these areas at the
50% ratio, that amount is 457,850 GSF (915,700 x .5), with 257,850 allocated to Blocks “29 and 31"
at 257,850 gsf (515,700 x .5).

The Draft Motion proposed for adoption at today’s hearing states that “Blocks 29-32 are
included in the Development District and have been allocated a total of 677,020 sf of office space
pursuant to Motion No. 17709.” (Draft Motion, p. 3.) This is incorrect in at least four ways.

First, it is unclear and unstated how Planning staff derived the 677,020 gsf number.

Second, after approval of the ofﬁce space allocation for the three pending projects at 600
Terry Francois, 650 Terry Francois, and 1450 Owens Street, there was no office space left in the ‘
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Alexandria District to allocate - as discussed above.

Third, even if one adds together the “potential office space” numbers for Blocks 29-32 in
Motion 17709, the sumis 1,119,999 gsf, and 50% of that is only 560,000 gsf. The two office towers
proposed for this Project require 576,922 gsf. (See Executive Summary, pp. 1-2: 309,436 gsfin the
South tower and 267,486 gsfin the 16" Street tower). This number exceeds 560,000 gsf.

Fourth, when one adds the 25,000 gsf for office space in the arena building (see SEIR p. 3-
17), the office space for this project totals 601,922 gsf (i.e., 576,922 plus 25,000), which also
exceeds 560,000 gsf.

Fifth, to the extent there was any office space left for Motion 17709 to allocate after approval
of the office space allocation for the three pending projects at 600 Terry Francois, 650 Terry
Francois, and 1450 Owens Street, Motion 17709 allocated only 257,850 gsfto Blocks 29 and 31 (i.e.,
50% of 515,700) pursuant to Finding 6, Table 3. The 576,922 gsf of office space in the two office
towers for this Project are located in Blocks 29 and 31; and the total of 576,922 gsf vastly
exceeds the 257,850 gsf that may arguably be available.

Because the office towers called for in the Project exceed the allowable office space cap,
Section 321(a)(1) and Motion 17709 require the Planning Commission to deny approval of the
Project and of the requested allocations of office space.

3. General Plan Inconsistency: BAAQMD.
San Francisco Master Plan Policy 4.1 states:

Support and comply with objectives, policies, and air quality standards of the Bay
Area Air Quality Management District.

Regionwide monitoring of air quality and enforcement of air quality standards
constitute the primary means of reducing harmful emissions. The conservation of San
Francisco's air resource is dependent upon the continuation and strengthening of
regional controls over air polluters. San Francisco should do all that is in its power
to support the Bay Area Air Quality Management district in its following operations:

. Monitoring both stationary and mobile sources of air pollution within the
region and enforcing District regulations for achieving air quality standards.

. Regulating new construction that may significantly impair ambient air quality.
. Maintaining alert, permit, and violations systems.

. Developing more effective controls and method of enforcement, as necessary

The attached letter from the Bay Area Air Quality Management District (Exhibit 4) and the
City’s response (Exhibit 5) show that this Project does not comply with this policy.
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The Alliance previously commented on the Draft SEIR (Comment AQ-7) that the per ton
charge for emission offsets is too low to achieve complete offset of the Project’s emissions. The
City’s response to comments on this point is cagey, but it does suggest what now turns out to be fact
- that the BAAQMD agreed with the comment - because the response states:

SF Planning has been in communication with BAAQMD with regard to its
suggestion that a higher fee may be warranted to offset project emissions to a less
than significant level and found that BAAQMD could not establish that an increased
rate beyond that of the Carl Moyer Program plus a five percent administrative fee
could meet the “rough proportionality” standard required under CEQA.

(RTC, p. 13.13-67.) The RTC’s rationale for contending that a higher offset fee would not meet the
“rough proportionality” standard is that offset fees in other areas of the state are not higher than the
offset fee proposed in the DSEIR. This is an error of law. The “rough proportionality” requirement
requires a comparison of the cost of the mitigation to the degree of severity of the impact. The fees
charged in other areas of the state are irrelevant to “rough proportionality.”

4. CEQA Findings: General

The Commission cannot make any CEQA findings required by CEQA section 21081 or
CEQA Guidelines 15091, 15093, 15096(f), because the Project SEIR does not comply with CEQA
and is not certifiable, for the reasons described in the Alliance’s comments on the SEIR.

S. CEQA Findings: BAAQMD.

The Commission cannot find that “Impact AQ-4: Potential conflicts with BAAQMD’s 2010
Clean Air Plan” is less than significant with mitigation because the City and Project Sponsor refuse
to agree to BAAQMD’s offset fees per Mitigation Measure M-AQ-2b. (See Exhibits 4 and 5.)
There is also no evidence that the “Option 2" offset idea within Mitigation Measure M-AQ-2b is
feasible. There are too many unanswered questions regarding Option 2, including lack of assured
verification of offsets to ensure their effectiveness, and lack of assurance that offset sources are
available in the quantity required. BAAQMD’s offset program at least answers some, if not all, of
these questions. :

The Commission cannot find that all feasible mitigation measures that would substantially
reduce “Impact AQ-1: Impacts of Criteria Air Pollutants from Construction’ have been adopted as
required by CEQA section 21081, because there is no evidence that paying the offset fees demanded
by BAAQMD is infeasible. Also, as discussed above, there is no evidence that the “Option 2" offset
idea within Mitigation Measure M-AQ-2b is feasible; therefore, it is not an adequate substitute for
BAAQMD’s offset program. This also applies to
. Impact AQ-2: Impacts of Criteria Air Pollutants from Project Operations”; Impact C-AQ-1:
Project Contribution to Regional Air Quality Impacts;
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. Impact C-AQ-1: Project Contribution to Regional Air Quality Impacts.
6. CEQA Findings: Pier 80 Alternate Site.

The Commission cannot find that feasible alternatives that would substantially reduce the
Project’s significant impacts have been adopted. The SEIR does not analyze the alternate site
proposed by the Alliance near Pier 80, and did not circulate that analysis for public comment.
Neither OCII nor this Commission has the basis to make conclusory findings rejecting the
alternative. Among the relevant facts not considered in the findings is that the site is three times as
large as would be required for the Event Center project and need not utilize any of the City-owned
property nor any particular configuration of the privately-owned lots should there be an unwilling
seller. There is no evidence provided that the site could not be acquired within a reasonable time
period.

Case law confirms that assuring a site’s consistency with city plans and zoning is within the
City’s power. Similarly, the scheduling of transportation services to the site can be increased, and
the findings provide no studies to back up conclusory statements regarding traffic, air quality,
hydrology, or water quality impacts. Since only a third of the site is needed to accommodate the
event center, all of the impacts (if shown to have concern after sufficient technical review) can be
avoided or mitigated. As stated in the Alliance letter to OCII that proposes this site for consideration
as an alternative, here incorporated by reference, the SEIR failed to consider a potentially-feasible
off-site alternative and must be revised and recirculated to do so before findings of infeasibility may
be considered or adopted. The site suggested by the Alliance is potentially feasible and deserving
of study.

Thank you for your attention to this matter.
Very Truly Yours,
" O ﬁg@
~ Thomas N. Lippe

\Lgw-12-19-12\tI\Mission Bay\Administrative Proceedings\LOTNL Docs\C013a Plan Com re variance, Prop M,
GP.wpd







Brande-Hawley Law Group
Chauvet House * PO Box 1659
Glen Hllen, California 95442
707.938.3900 - fax 707.938.3200
preservationlawyevs.com

November 2, 2015

Tiffany Bohee, OCII Executive Director
c/o Brett Bollinger, San Francisco Planning Department
via email warriors@sfgov.org

Subject: Warriors Event Center & Mixed Use Development
Inconsistency with Mission Bay South Redevelopment Plan
‘Secondary Use’ Classification

Dear Director Bohee and Mr. Bollinger:

The Mission Bay Alliance (the Alliance) contends that the Warriors’ Event
Center is unlawfully inconsistent with every use allowed by the Mission Bay South
Redevelopment Plan (the Plan). Although the Alliance raised this issue in comments
on the Draft Subsequent EIR (DSEIR), both the Responses to Comments in the Final
SEIR and OCII’s findings of project consistency remain materially inadequate.

The Plan designates uses allowed at a ‘Commercial Industrial/Retail’ site.
The Alliance notes that while OCII now concedes that a sports arena is not within
the scope of allowed ‘principal uses’ in that zoning, OCII contends that an arena is
consistent with ‘secondary uses.’ As this letter will explain, all such secondary uses
-are similarly and demonstrably insufficient to permit the Warriors’ sports arena.

Nighttime Entertainment. The Initial Study concluded, in error, that the

-~ DSEIR did not need to address land use issues — at all. It asserted that the entire
Event Center, including the sports arena use, somehow met the secondary
‘Nighttime Entertainment’ use analyzed in the 1998 Plan EIR. Secondary uses were
then generally referenced in the DSEIR (e.g., pp. 3-8, 3-51, 4-5, 5.2-115), but there
was no discussion of which category of secondary use would be allocated to the
Event Center, inferring acceptance of the Nighttime Entertainment category.

The Plan describes Nighttime Entertainment in terms of small-scale local
uses like dance halls, bars, nightclubs, discotheques, nightclubs, private clubs, and

EXHIBIT 1







Warriors Event Center
Secondary Use Inconsistency
November 2, 2015

Page 2 of 4

restaurants. (Plan, p. 50.) At the time of the 1998 EIR, several small neighborhood
bars occasionally offered nighttime entertainment, consistent with the secondary
use category. Such minor uses were compatible with the 3rd Street Corridor and
the waterfront. Clearly, no mammoth regional entertainment venue was anticipated
in Mission Bay South and no such use was considered in the 1998 Plan EIR.

And while professional basketball games are held at night, the Event Center
also projects 31 annual events “related to conventions, conferences, civic events,
corporate events and other gatherings,” with an estimated attendance of between
9,000 and 18,500 patrons. “[T[he majority of events are expected to occur during
day time hours.” Such events are not ‘Nighttime Entertainment.’

The Director’s currently-proposed findings that the sports arena is
‘Nighttime Entertainment’ contemplated as a secondary use in the Plan are
‘unsupported. The findings fail to match the scope and impacts of a professional
sports venue with the analysis or description of uses in the Plan or in the 1998 EIR.
The findings are fatally conclusory; that somehow a professional sports venue
would be “similar” to a nightclub or bar use in the ‘Nighttime Entertainment’
category “because” it will serve alcohol, provide amplified live entertainment, and
provide a venue for evening gatherings. The findings fail to address the core
inconsistency of a regional sports arena with the intent of the adopted Plan and the
Design for Development, which focus on commercial entertainment uses in Mission
Bay North to complement the Giants’ ballpark.

OCII's reliance on the negative; to wit, that the ‘Nighttime Entertainment’
secondary use has no specific size limitations, is not enough. The Plan provides for
the continued development of Mission Bay South as a walkable urban community
intended to facilitate world-class medical and biotechnology development. The
Event Center project violates the Plan Area Map carefully designed in classic,
walkable Vara Blocks. (Plan, Attachment 2, p. 40.) Neither the Plan nor the Design
for Development contemplate any uses comparable in scope or impact to the Event
Center as ‘Nighttime Entertainment.’ "

That being said, in fact in the Final SEIR and as reflected in the proposed Plan
consistency findings, OCII now implicitly agrees with the Alliance that the ‘Nighttime
Entertainment’ secondary use standing alone does not encompass a sports arena.
Now, OCII additionally relies on the Plan’s alternate ‘secondary uses.” No such uses
are consistent with the Plan, as explained below.
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Recreation Building. One of the Plan’s secondary use categories is for an
undefined ‘Recreation building.’ (Plan, p. 15.) The Plan describes ‘Outdoor
Recreation’ as “an area, not within a building, which is provided for the recreational
uses of patrons of a commercial establishment.” (Plan, p. 50, italics added.)

OCII's proposed findings as to the ‘Recreation building’ category stretch the
regional sports arena use not only beyond what was contemplated by the Plan or
studied in the 1998 EIR, but beyond logic. To state the obvious: there is a difference
between ‘recreation’ and ‘entertainment.’ Both involve enjoyment and leisure, and
may involve ancillary eating and drinking, and the Alliance has no quarrel with the
Director’s reference to recreation as “something people do to relax or have fun;
activities done for enjoyment.” (OCII Proposed Secondary Use Determination, p. 6.)
But myriad dictionary definitions confirm and it cannot readily be denied that
‘recreation’ is commonly understood to involve one’s personal physical activities

while ‘entertainment’ refers to events or performances designed to entertain others.

None of the Plan’s various references to ‘entertainment’ include athletic
activities normally considered ‘recreation:’ Adult Entertainment [bookstore or
theater], Amusement Enterprise [video games], Bar [drinking and theater], Theater
[movies and perfdrmance]. (Plan, Attachment 5, pp. 44-51.) Consistently, the 1998
EIR’s discussion of ‘recreational’ land uses focused in turn on open space, bicycles,
parks, and water-based activities. (Mission Bay EIR, Volume IIB, pp. V.M. 15-28.).

In context, the Plan’s reference to ‘Recreation building’ as a secondary use
contemplates participatory recreational uses like the ‘recreation facilities’
referenced in the 1998 Plan EIR for the existing golf driving range and in-line
hockey rink, with the expressed expectation that the size of recreational ‘facilities’
would decrease as redevelopment of the Plan area progressed. (OCII Proposed
Secondary Use Determination, p. 6.) :

Reliance on the secondary use of ‘Recreation building’ is unsupported.

Public Structure or Use of a Nonindustrial Character. As presented in
the Plan, the category of “other secondary uses” labeled ‘Public structure or use of a
nonindustrial character’ references one secondary use, not two. (Plan, p. 13.) The
use is required to be public, and either a structure or a use.
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The interpretation urged by the Director is, again, strained beyond the plain
words of the Plan. ‘Public’ is not defined in the Plan and so its common meaning is
assumed. But as proposed in the consistency findings, OCII interprets a ‘public’ use
as simply requiring that the public be somehow ‘served.’ That would encompass
every kind of principal and secondary use listed in the Plan, from child care to
animal care to hotel, etc., and renders the category meaningless: i.e., “Any use is ok.”

Instead, a public structure or use is commonly understood to be under the
control and management of a public agency for the benefit of its constituency —
such as the University of California® or the City of San Francisco. The Plan provides a :
description of a range of anticipated public improvements in Attachment 4. This list :
includes both public buildings and public uses. None of the public improvements j
listed in Attachment 4 include anything like a private professional sports arena.

The Event Center is a private project and is not within the scope of the
secondary use category for a public structure or use of a nonindustrial character.

Director’s Findings. As explained, the sports arena uses that are the
impetus for the Event Center project are not allowed by the Plan’s allowed principal
or secondary uses. An allowed use is prerequisite for a finding of Plan consistency.
The Alliance will not belabor the myriad other inconsistencies with the Plan’s
objectives, design, incompatibility with UCSF, and creation of significant -
environmental impacts, as those have been described in the DSEIR comments and
throughout the administrative record, but hereby objects to their insufficiencies and
lack of supporting substantial evidence for the Plan consistency finding.

Consideration of the Event Center project must be preceded by amendment
of the Plan to be consistent with the delineated principal and secondary uses and
the adopted Plan Area Map of the Mission Bay South Redevelopment Plan.

Singg’ibﬁgghrs,
y “"::/} B

Susa&%Bra(xﬁt:Hawley
Attorney for Mission Bay Alliance

Thank you.

1 See attached 2005 Resolution and Secondary Use finding regarding the
“UCSF hospital” as a “public structure or use of a non-industrial character” for “a
public body specifically created by the California Constitution.”






'RESOLUTION NO. 176-2005
Adopted November 1, 2005

APPROVING A MEMORANDUM OF UNDERSTANDING WITH THE
REGENTS OF THE UNIVERSITY OF CALIFORNIA, A CALIFORNIA
PUBLIC CORPORATION, AND ACKNOWLEDGING THE EXECUTIVE
DIRECTOR’S FINDINGS OF CONSISTENCY WITH THE MISSION BAY
SOUTH REDEVELOPMENT PLAN, FOR THE EXPANSION OF UCSF
FACILIT[ES IN THE MISSION BAY SOUTH REDEVELOPMENT
PROJ ECT AREA MISSION BAY SOUTH REDEVELOPMENT
PROJECT AREA

BASIS FOR RESOLUTION

On September 17, 1998, by Resolution No. 193-98, the Redevelopment
Agency of the City and County of San Francisco’s (the “Agency”)
Commission (the “Agency Commission”) conditionally approved the Mission
Bay South Owner Participation Agreement (the “South OPA”) and related
-documents between Catellus Development Corporation (the “Owner”) and the
Agency for development in the Mission Bay South Redevelopment Project.
Area (the "PI'OJCCt Area”)

On November 2, 1998, the Board of Superv1sors of the Clty and County of
San Francisco (the “Board”) by Ordinance No. 335-98 approved and adopted
the Redevelopment Plan for the Mission Bay South Redevelopment Project
Area (the “Plan’). The Board’s adoption of the Plan satisfied the conditions
to thc effectiveness of Agency Resolution No. 193-98. '

On November 16, 1998, the Agency entered into the South OPA with the
Owner. The South OPA sets forth phasing principles that govern the
development of property in the Project Area. Those principles include the
Owner’s obligations to deliver to the Agency affordable housing sites as
market rate housing is built in the Project Area. They also include the
Owner’s commitments to construct public open space and other public
infrastructure adjacent to — or otherwise triggered by — development on any of
the private parcels governed by the South OPA.

Under the South OPA and the related Mission Bay South Tax Increment
Allocation Pledge Agreement (the “Pledge Agreement”), dated as of
November 16, 1998, between the Agéncy and the City and County of San

Francisco (the “City”), approximately 20% of the total property tax increment -

(plus certain excess tax increment) generated by development in the Project
Area is contractually dedicated to develop affordable housing units on parcels
that the Owner will contribute to the Agency, to achieve the affordable
housing program contemplated by the Plan.
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“The South OPA requires the Owner to construct the public infrastructure

directly related to each of the major phases in accordance with the incremental
build-out of each project. Under the South OPA and the Pledge Agreement,
the Agency is obligated to fund, repay or reimburse the Owner, subject to
certain conditions, for the direct and indirect costs of constructing the

.~ infrastructure. The Agency has established a Community Facilities District

(“CFD”) for infrastructure in the Project Area. The Agency has also
established a separate CFD to pay the costs of mamtammg the public open
space in the Project Area..

The South OPA provides that as a condition to any transfer of property in the
Project Area, the Owner must obtain the agreement of the transferee to
assume all of Owner’s obligations under the South OPA with respect to the
transferred parcels. -

The Project Area includes an approximately 43-acre biomedical research and

educational campus site (the “Campus Site”) for the University of California,

San Francisco (“UCSF”). UCSF has already invested about $675 million on

projects completed or underway on the Campus Site within the Plan Area and
has plans to invest another $225 m11110n on projects in design.

The Re‘gents of the Univ ersity of California, a California public corporation
(“The Regents™) wishes to lease or acquire, and the Owner wishes to transfer
Parcels 36, 37, 38 and 39 in the Project Area, comprising approximately 9.65
acres of land for the possible expansion of UCSF in Missicn Bay (the
“Expansion Parcels”). These parcels are not part of the 43 acres that the Plan
originally designated as the Campus Slte

On November 30, 2004, The Regents rel eased proposed amendments in draft
form to its long range development plan, as LRDP Amendment #2. Those
amendments contemplate an expansion of UCSF facilities onto the Expansion
Parcels, including the possibility of developing by 2012 new integrated
specialty Children’s, Women’s and Cancer hospitals containing about 210
beds, together with ambulatory and research facilities. In March 2005, The
Regents approved LRDP Amendment #2 (the “Project”) and certified a related
final environmental impact report (the “LRDP #2 FEIR”) which analyzed the
environmental effects of the proposed UCSF development on the Expansion
Parcels. Copies of the LRDP #2 FEIR are on file with the Agency Secretary.

. The Owner and The Regents have entered into an Option Agreement and

Grant of Option to Lease, dated as of January 1, 2005 (the “Option to Lease™),
which provides that upon the satisfaction of certain conditions and the
exercise by The Regents of its option (i) Catellus, as landlord, and The
Regents, as tenant, will enter into a long-term ground lease of the Expansion

- Parcels (the.“Lease”) and (ii) the Owner and The Regents will at the same

time enter into an Option Agreement and Grant of Optlon to Purchase (the
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11.

12.

13.
14,

- 15.

16.

“Option to Purchase”) under which The Regents will have an option to
purchase the Expansion Parcels.

If The Regents exercises the Option to Lease within the option term, the Lease
would allow for The Regents to develop up to 1,020,000 leasable square feet
on the Expansion Parcels, provided that (a) any development of those parcels -
is the subject of further environmental review under the California -

Environmental Quality Act (“CEQA”), and (b) the Owner does not lose any of

its entitled development potential for the balance of its land nor lose any of its.
other rights and privileges under the South OPA.

Pursuant to Section 302 of the Plan, the development of the contemplated

"UCSEF facilities on the Expansion Parcels is permitted as & subset of “Other

Uses” as a secondary use. Such secondary uses are permitted provided that -
such use_generally conforms with redevelopment objectives and planning and
design controls established pursuant to the Plan and based on certain findings
of consistency by the Agency’s Executive Director (the “Consistency
Findings™). The Executive Director has made the Consistency Findings, and
such findings are hereby incorporated herein by this reference as if fully set
forth. :

The City must make substantial improvements to San Francisco General
Hospital (“SFGH”) by 2013 and is evaluating a number of alternatives,
including rebulldmg on site and co-locatmg a new SFGH with new UCSF
medrcal facilities in Mission Bay.

As a State agency, The Regents is exempt under the State C onstitution from
local land use regulation and property taxes to the extent it uses property
exclusively in furtherance of its educational mission.

The Agency, City and The Regents negotlated a non-binding term sheet to
guide the preparation of final transactional and related documents, such as a
Disposition and Development Agreement (“DDA”) for The Regents to
acqulrc property for, and to construct and subsidize, affordable housing for

low-income workers of UCSF, which DDA is being considered by the Agency

Commission concurrently with this Resolution, pursuant to Resolution No.
160-2005, and provided terms for a Memorandum of Understanding regarding
design standards and- cooperatlon on the development of the Expansion
Parcels (the “MOU”). The Agency Commission approved the non-binding
term sheet on May 17, 2005 by Resolution No. §1-2005.

The proposed MOU addresses, among other things: the potential loss of tax
increment from the transfer of the Expansion Parcels to a tax-exempt entity;
the obligations to build infrastructure associated with development on the

Expansion Parcels; the potential assistance of UCSF in the planning of the co-

location, if any, of SFGH with the new UCSF facilities; the standards for
design review for construction on the Expansion Parcels; local hiring and







equal opportunity for jobs associated with the development on the Expansion
‘Parcels; and other matters designed to provide the Agency and City with
significant publlc benefits. .

17. Agency staff is recommending that the Agency Comm1s5101n approve the.
MOU, and the associated Consistency Findings. .

18. The Agency Commission has reviewed and considered the information
7 contained in the LRDP #2 FEIR.

19. The Agency Commission heréby finds that the MOU is an action in
_ furtherance of the 1mplementatlon of the Project for purposes of compliance
with CEQA. S

20. By Resolution 175-2005, the Agericy Commission adopted environmental
findings related to the LRDP #2 FEIR, pursuant to CEQA and the CEQA
Guidelines (the “Findings”). Such Findings are made pursuant to the
Agency’s role as the responsible agency under CEQA for the Project. The
Findings are hereby incorporated herein by this reference as if fully set forth.

RESOLUTION

ACCORDINGLY, IT IS RESOLVED by the Redevelopment Agency of the City
and County of San Francisco that the findings of consistency with the Mission Bay
South Redevelopment Plan are approved and the Executive Director is authorized to
execute the “Expansion of UCSF Facilities in Mission Bay South Redevelopment
Project Area (Blocks 36-39) Memorandum of Understanding”, substantially in the -
form lodged with the Agency General Counsel; Mission Bay South Redevelopment
Project Area.

APPROVED AS TO FORM:

 ¥C~~Fames(B. Morales -

Agency General Counsel







MEMORANDUM | ' 126-03405-001
: October 12, 2005

To: ‘Marcia Rosen
: Executive Director

From: Amy Neches
Senior Project

Re: ) Seéo’ndary Use Finding Recommendation for UCSF Hospital in Mission
Bay South Redevelopment Area

Pursuant to 2 Term Sheet dated as of August 1, 2005 between the City, the Agency and
The Regents of the University of California, which was endorsed by the Commission on
May 17, 2005 (Resolution No. 81-2005), the Agency is considering agreements,
including a Memorandum of Understanding (“MOU”), under which the University of
California at San Francisco (“UCSF”) may develop a hospital in the Mission Bay South
Redevelopment Area (“Redevelopment Area”).

The UCSF hospital would be located on Blocks 36-39 within the Commercial Industrial
land use district of the Redevelopment Area, as described in the Mission Bay South
Redevelopment Plan (the “Plan”). The UCSF hospital development may also include all
or portions of Block X3 within the Commercial Industrial/Retail land use district. In both
of these land use districts “public structure or use of a non-industrial character” is
permitted as a subset of “Other Uses” as a secondary use. '

The University of California, of which UCSF is a component, is a public body
specifically created by the California Constitution. A hospital or medical center is
described in §790.44 of the San Francisco Planning Code as a “‘public or private
institutional use which provides medical facilities for inpatient care, medical offices,
clinics, and laboratories.” The proposed UCSF hospital development will include these
components. The hospital will not including manufacturing,.warehousing, or distribution
of goods, and can reasonably be considered a “non-industrial use.” This interpretation is
supported by the San Francisco Planning Code under which hospltals are permitted as a
conditional use in all C districts and NC-3 dlsmcts

Section 302 of the Plan provides as_fgllows:

“Secondary uses shall be permitted in a particular land use district...provided that
such use generally conforms with redevelopment objectives and planning and
design controls established pursuant to this Plan and is determined by the Executive
Director to make a positive contribution to the character of the Plan Area, based on
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a finding of consistency with the following criteria: the secondary use, at the size
and intensity contemplated and at the proposed location, will provide a
development that is necessary or desirable for, and compatible with, the
neighborhood or the community ”

Staff believes that the UCSF hospital is approprlate as a secondary use, based on the

following:

1)

2)

3)

4)

The proposed hospital will be located on approximately 10 to 14 acres of land
adjacent to the Mission Bay UCSF research campus that have been.
determined to be blighted and are affected by environmental contamination.
UCSF plans close integration of its basic academic research activities with the
teaching, research and patient care activities within the planned hospital. The
plan for development of the UCSF hospital generally conforms to the
Redevelopment Project Objectives as described in §103 of the Plan,
particularly with objective A of eliminating blight and correcting
environmental deficiencies, and objective B of retaining and promoting
UCSF’s research and academic actlvmes within the City and County of San:
Francisco.

Under the MOU, the UCSF hospital development will gene:rally conform to
the planning and design controls established pursuant to the Plan, including
the street layout, setbacks, and streetscape plan. To accommodate the needs
of the hospital, the MOU will include specific adjustments to the existing
height and bulk standards of the Commercial Industrial and Commercial
Industrial/Retail land use zones of the Mission Bay South Design for
Development. These changes will lower the maximum height of a hospital to
105 feet, compared to the existing 160 foot limit, but would allow for
somewhat greater bulk in the mid-rise area. These changes have been studied

~and presented to the public at two well-noticed public meetings. In staff’s

opinion, the proposed adjustments represent reasonable variation from the
existing standards, which will have little if any negative effect on the

' surrounding community in the context of overall Mission Bay development.

' The hospital will contain no more development, as calculated under the Plan

in leasable square feet, than would have been permitted under the pnnmpal
uses perrmtted in these land use districts, and there will be no net increase in
the overall size of development within the Redevelopment Area. The hospital
will be developed on parcels that would otherwise likely have been developed
with commercial office or life science/biotechnology uses. These uses would.
have been constructed in buildings of reasonably similar size and appearance

as the proposed hospital use.

The proposed hospital will allow UCSF to continue to provide needed tertiary
health care to the residents of San Francisco in a modern seismically safe ,
hospital, and-will assist UCSF in furthering its research and academic mission.
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Based on these factors, staff believes that it is appropriate to make the finding of
consistency cited above, and recommends that the Executive Director permit the
development of the UCSF hospital as a secondary use in Mission Bay, subject to the
approval of the MOU by the Commission.

Approved on October 12, 2005:

Tt 4@&51..,

Marcia Rosen
Executive Dlrector
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Law Offices of
THOMAS N. LIPPE, arc

201 Mission Street
12th Floor
San Francisco, California 94105

Telephone: 415-777-5604
Facsimile: 415-777-5606
Email: Lippelaw{@sonic.net

November 2, 2015 [2 of 2]

By personal delivery at Nov. 3, 2015, hearing
to: :

Commission on Community Investment and
Infrastructure

Attn: Claudia Guerra, Commission Secretary
Office of Community Investment and
Infrastructure

By email to: warriors@sfgov.org:

Ms Tiffany Bohee

OCI Executive Director

c/o Mr. Brett Bollinger

San Francisco Planning Department
1650 Mission Street, Suite 400

San Francisco, CA 94103

1 South Van Ness Avenue, 5th Floor
San Francisco, CA 94103

and email to: claudia.guerra@sfgov.org

Re: Warriors Arena Project: Violation of Variance Requirement.
Dear Ms Bohee and Mr. Bollinger:

This office represents the Mission Bay Alliance (“Alliance”), an organization dedicated to
preserving the environment in the Mission Bay area of San Francisco, regarding the project known
as the Event Center and Mixed Use Development at Mission Bay Blocks 29-32 (“Warriors Arena
Project” or “Project”). The Mission Bay Alliance objects to approval of this Project and certification
of the Project SEIR.

I write today regarding the OCII’s failure to require a variance or “variation” for this Project
under section 305 of the Mission Bay South Redevelopment Plan (“Plan”). The November 2, 2015,
letter from Susan Brandt-Hawley, my co-counsel for the Alliance, demonstrates this Project is not
an allowable secondary use under the Plan. Thus, a variance is not available because, as shown by
Brandt-Hawley, the Project “will change the land uses on this Plan.” (Plan, § 305.) However, in the
alternative, if the Project is an allowable secondary use under the Plan, then the OCII must process
this Project application as a variance and make the findings required by Plan section 305 before
Project approval.

Both California and San Francisco planning law provide a process for landowners to obtain
a “variance” from the “uniformity” of zoning limits that, while appropriate for the zone district in
general, would impose.undue hardship due to unique characteristics of a specific parcel.
Government Code section 65906 governs the grant of zoning variances by municipalities and
prohibits local agencies from granting “special privileges” to individual landowners. Similarly, San

EXHIBIT 2






Commission on Community Investment and Infrastructure

Ms Tiffany Bohee

Mr. Brett Bollinger

Re: Warriors Arena Project DSEIR: Violation of Variance Requirement
November 2, 2015 [2 of 2]

Page 2

Francisco Planning Code, section 305, subdivision (a), provides that a variance permit must be
approved for any exception to the requirements of the Planning Code. Subdivision (c) thereof
mirrors the requirements of state law, and requires a finding that “owing to such exceptional or
extraordinary circumstances the literal enforcement of specified provisions of this Code would result
in practical difficulty or unnecessary hardship ....”

Similarly, the Plan includes a variance provision that reflects the same substantive
requirements as Government Code section 65906 and Planning Code section 305:

The Agency may modify the land use controls in this Plan where, owing to unusual
and special conditions, enforcement would result in undue hardships or would
constitute an unreasonable limitation beyond the intent and purposes of these
provisions. Upon written request for variation from the Plan’s land use provisions
from the owner of the property, which states fully the grounds of the application and
the facts pertaining thereto, and upon its own further investigation, the Agency may,
in its sole discretion, grant such variation from the requirements and limitations of
this Plan. The Agency shall find and determine that the variation results in substantial
compliance with the intent and purpose of this Plan, provided that in no instance will
any variation be granted that will change the land uses on this Plan.

(Plan, § 305.)

Because the Plan’s variance provision imposes virtually identical requirements as Planning
Code section 305, both apply. (Plan, §’s 101 [“Regardless of any future action by the City or the
Agency, whether by ordinance, resolution, initiative or otherwise, the rules, regulations, and official
policies applicable to and governing the overall design, construction, fees, use or other aspect of
development of the Plan Area shall be (i) this Plan and the other applicable Plan Documents, (ii) to
the extent not inconsistent therewith or not superseded by this Plan, the Existing City Regulations
and (iii) any new or changed City Regulations permitted under this Plan”]; 304.9.C.(iv)).

Here, the Project creates at least sixteen inconsistencies with the Design for Development
(D4D). The OCII now proposes to amend the D4D, the Owner’s Participation Agreement (OPA),
and other Plan documents to resolve these inconsistencies by, including but not limited to, raising

maximum height limits from 90 to 135 feet, allowing a second 160+ foot tower, increasing bulk

limits to accomodate the arena, and changing arena setbacks, street wall heights, view corridors,
public rights of way, and parking standards. (See e.g., Draft SEIR, pp. 4-7 - 4-9, § 4.2.4; Proposed
Resolution 2015, exhibit A; Memorandum to the OCII from Executive Director Tiffany Bohee for
Items 5(a), 5(b), 5(c), 5(d) & 5(e) the November 3, 2015, CCII meeting agenda, pp. 4, 22.)

Even if the Project’s land uses are allowable secondary uses, these amendments “modify the
land use controls in this Plan” as provided in Plan section 305. But the Project Sponsor has made
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Commission on Community Investment and Infrastructure

Ms Tiffany Bohee

Mr. Brett Bollinger

Re: Warriors Arena Project DSEIR: Violation of Variance Requirement
November 2, 2015 [2 of 2]

Page 3

no showing that due to “unusual and special conditions, enforcement would result in undue
hardships or would constitute an unreasonable limitation beyond the intent and purposes of these
provisions.” (Plan, § 305.)

“Variances are, in effect, constitutional safety valves to permit administrative adjustments
when application of a general regulation would be confiscatory or produce unique injury.” (Curtin’s
California Land Use and Planning Law, p. 55.) Variance requirements also implement the State
Planning and Zoning Law’s requirement of “uniformity” of zoning rules within zoning districts.
(See Gov. Code, § 65852 [“All such [zoning] regulations shall be uniform for each class or kind of
building or use of land throughout each zone, but the regulation in one type of zone may differ from
those in other types of zones;” Neighbors in Support of Appropriate Land Use v. Cnty. of Tuolumne
(2007) 157 Cal.App.4th 997, 1008 (Neighbors).) The State Planning and Zoning Law also requires
vertical consistency between local agencies general plans, zoning ordinances, and land use permits.
(Gov. Code, § 65860, subd. (c) [“County or city zoning ordinances shall be consistent with the

general plan of the county or city... .”]; see DeVita v. Cnty. of Napa (1995) 9 Cal.4th 763, 772 [“A -

general plan is a ‘constitution’ for future development [citation omitted] located at the top of ‘the
hierarchy of local government law regulating land use’”].)

California courts have vigorously enforced the requirements for granting a variance, and have
developed extensive jurisprudence to corral the many stratagems local agencies have used to avoid
its requirements. (See e.g., Topanga Association v. County of Los Angeles (1974) 11 Cal.3d 506,
511-12 (Topanga); Orinda Assn. v. Board of Supervisors (1986) 182 Cal.App.3d 1145, 1166
(Orinda Assn) [“A zoning scheme, after all, is similar in some respects to a contract ... If the interest
of these parties in preventing unjustified variance awards for neighboring land is not sufficiently
protected, the consequence will be subversion of the critical reciprocity upon which zoning
regulation rests...”].)

Variance findings must focus on a comparison of the subject property to other properties in
the zone district with which the variance is intended to bring it into parity, and the benefits to the
community or “public interest” associated with a zoning exception are irrelevant. (Orinda Assn,
supra, at p. 1166.) By amending the Plan documents to accommodate this Project, the OCII would
cast these requirements aside and grant a “special privilege” to this Project Sponsor.

In Neighbors, rather than adopt a rezone or grant a variance, the County created a special
exception to the zoning ordinance for one landowner by including it in a development agreement
adopted under the development agreement law. (Neighbors, supra, 157 Cal.App.4th atp. 1003.) In
rejecting this stratagem, the Court in Neighbors noted that there are limits on the power to rezone:
“‘The foundations of zoning would be undermined, however, if local governments could grant
favored treatment to some owners on a purely ad hoc basis ... [R]ezoning, even of the smallest
parcels, still necessarily respects the principle of uniformity.” (/d. at pp. 1009-10.)
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A similar result occurred in Trancas Prop. Owners Assn. v. City of Malibu (2006) 138
Cal.App.4th 172 (Trancas). In Trancas, the court held an exemption from a city’s zoning
requirements accomplished by contract functionally resembled a variance, and held that “such

departures from standard zoning by law require administrative proceedings, including public

hearings ... followed by findings for which the instant [density] exemption might not qualify... Both

the substantive qualifications and the procedural means for a variance discharge public interests.

Circumvention of them by contract is impermissible.” (Id. at p. 182.)

In sum, the OCII’s proposed grant of zoning exceptions to this Project by way of amending i
the Plan documents rather than by variance violates the Plan, the variance requirements of the San 3
Francisco Planning Code and state law, and the uniformity requirement of state law. |
Thank you for your attention to this matter.
Very Truly Yours,
© fom %@
- Thomas N. Lippe

WLgw-12-19-12\t\Mission Bay\Administrative Proceedings\LOTNL Docs\C012b OCII re variance. wpd
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Office Development Annual Limitation ("Annual Limit") Program

The Office Development Annual Limit (Annual Limit) Program became effective in 1985 with the adoption of the Downtown Plan Amendments to the Planning Code (Sections 320—-325) and was

subsequently amended by Propositions M (1986) and C (1987). The Program defines and regulates the allocation of any office development project that exceeds 25,000 gross square feet (gsf)
in area.

A total of 950,000 gsf of office development potential becomes available for allocation in each approval period, which begins on October 17th every year. Of the total new available space,
75,000 gsf is reserved for Small Allocation projects (projects with between 25,000 and 49,999 gsf of office space), and the remaining 875,000 gsf is available for Large Allocation projects
(projects with at least 50,000 gsf of office space). Any available office space not allocated in a given year is carried over to subsequent years.

This document reflects the status of the Annual Limit Program, including current availability and summaries of previously approved and pending projects.

Information in this document was last updated on September 1, 2015. Inquiries should be directed to Corey Teague at (415) 575-9081 or corey.teague@sfgov.org.

Summary of Key Figures

Current Availability 1,188,805 gsf Pending Availability ~~ 903,255gsf  Pipeline Availability 776,280 gsf
Small Allocation:Projects Current total square footage available for Currently available square woo,_rmmm less Mmm. 550 Currently available square footage less 285,550
(<50,000 gsf of office:space) allocation. gsf of pending™ projects. gsf of pending* projects and 126,975 gsf of pre-
application™ projects.
Current Availability 1,429,763 gsf Pending:Availability jsf: . Pipeline Availability -8,529,408 gsf
Large Allocation Projects Current fotal square footage available for Currently available square footage less Currently available square footage less
(>50,000 gsf of office:space) allocation. 3,108,554 gsf of pending* projects. 3,108,554 gsf of pending™ projects and

6,850,617 gsf of pre-application*™ projects.

* A 'pending project’ is one for which an office allocation application has been submitted but not yet acted upon.

** A 'pre-application’ project is one for which an environmental review application, preliminary project assessment application, or other similar application has been submitted but for which no
office allocation application has yet been submitted.
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PENDING OFFICE PROJECTS*

*Projects that have submitted an application (B or OFA) pursuant to Planning Code Section 321 (Office Development Annual Limit) but on which no Commission action has yet ocurred.

Small Office Cap

Case No. Address Sq. Ft. Status Staff Comments
2009.0065 3433 Third Street 49,229 B filed 1/27/09 Julian New 5-story office building for Carpenter's Union on vacant lot.
Banales May be cancelled due to inactivity (2/18/14).
2014.0567 2101 Mission Street  }48,660 B filed on 4/17/14 Brittany Legalize change of use from retail and warehouse to office.
Bendix Planning Commission hearing scheduled for 9/3/15.
2012.1410 77-85 Federal Street 149,730 B filed on 6/5/14 Scott Demo two existing office buildings and construct a 5-story
MacPherson {building with ground floor retail and office above.
2015-000509 |1125 Mission Street {37,944 B filed on 1/15/15 Julian Change of use from auto repair.
Banales
2014.1315 135 Townsend Street 149,995 B filed on 3/11/15 Rich Sucre |Conversion of existing self storage building.
2013.1511 360 Spear Street 49,992 B filed on 4/3/15 Rich Sucre |Partial conversion of existing ISE.
(aka 100 Harrison St)
Subtotal 285,550
Large Office
Case No. Address Sq. Ft. Status Staff Comments
2012.0640 598 Brannan Street |700,456 B filed on 10/24/12 Elizabeth Purl|Demo of 2 industrial buildings; 2 new office buildings (Central
SoMa Project).
2013.1545 645 Harrison Street  |99,698 B filed on 7/18/13 Kimberly LoD confirmed 14,520gsf as existing legal office space. Revised
Durandet proposal to convert additional 99,698gsf, plus retain 33,758gsf of
PDR on first and second floors.
2013.1593 2 Henry Adams 245,697 B filed on 2/6/14 Rich Sucre |Owner-initiated Article 10 Landmark designation and an Office
Allocation. Eligible area limited by recent legislation.
"5M" Project. Planning Commission informational hearing
2011.0409 925 Mission Street 803,300 B filed on 8/19/14 Kevin Guy scheduled for 9/3/15.
Kevin Guy
2006.1523 50 First Street 1,050,000 B filed on 6/4/14 Demo and construction of a mixed-use building with two towers.
David Design approval only. Allocation already approved in Alexandria
2014-002701 |{GSW Development |0 B filed on 12/12/14 Winslow District.
2014.1063 633 Folsom Street 89,804 B filed on 12/23/14 Mark Luellen |Four story office addition to existing seven story building.
2014.0154 1800 Mission Street 119,599 OFA filed on 1/27/15 Rich Sucre |Conversion in the Armory.
Subtotal 3,108,554






St Lol ol Sl

R e o e e ik L e L - e el

PRE-APPLICATION OFFICE PROJECTS*

*Projects that have submitted for initial Department review (e.g. environmental review (EE) or Preliminary Project Assessment [PPA]), but have not submitted an application pursuant to Planning Code Section

321 (Office Development Annual Limit).

Small Office Cap

Case No. Address Sq. Ft. Status Staff Comments

2014.1616 1200 Van Ness Ave 27,000 PPA issued 1/14/15. Mary Woods Exact office sguare footage TBD.

2015-010219 462 Bryant Street 49,995 PPA filed on 8/12/15. An existing single story office building and
basement will remain, and five stories of
new office space will be added
(approximately 49,995 gsf of new office
space).

2015-010374 1598 Bryant Street 49,980 PPA filed on 8/12/15. Kansai Uchida Demo existing gas station and construct a

: 9-story mixed-use office building with
underground parking.

Subtotal 126,975

Large Office Cap

Case No. Address Sq. Fi. Status Staff Comments

2005.0759 725-735 Harrison 730,940 PPA letter issued 5/16/2013. Revised |Debra Dwyer "Harrison Gardens" (Central SoMa

EE pending. Project). Original proposal changed to
office per 2/21/13 application amendment.

2014.0416 610-620 Brannan Street 561,065 EE filed 6/19/14 Elizabeth Purl Demo and new 11-story mixed use bldg
(Central ScMa Project).

2013.0478 559 6th Street 123,972 PPA issued on 6/17/13. PPA expired on|Kimia Haddadan |Demolish 3 bldgs and construct a mixed-

12/17/14. use project (Central SoMa Project)

2013.0970 Pier 70 (Forest City Only) 1,810,000 EE filed on 11/10/14 Andrea Contreras |SF Port project

n/a 2525 16th Street 60,980 Legitimization request filed 11/30/12 Corey Teague EN Legitimization

2014.0858 565-585 Bryant Street 188,280 PPA issued on 7/25/14 Jeremy Shaw Demo four existing bldgs and construct
an 11-story mixed-use bldg. 2nd PPA
proposes only 46,990sf of office (Central
SoMa Project).

2014.0405 330 Townsend Street 394,300 PPA issued on 5/15/14 Steve Wertheim Demo existing bidg and construct a 21-
story office bldg. 2nd PPA proposes only
212,300sf of office (Central SoMa
Project).

2013.0208 SWL 337 ("Mission Rock") 1,300,000 EE filed on 6/4/13 Josh Switzky Large mixed-use project on Port property.

2015-004256 {630-698 Brannan St 1,512,260 PPA issued on 7/24/15. EE filed Lisa Chen Flower Mart replacement project (Central

7/24/15.

SoMa Project). Two Previous PPAs.
2015-001903 analysed proposed
1,492,450gsf. 2013.0370 was under
different ownership, only included Lot 5,
and analysed 655,150gsf.







T T R PO e

2014.1208

1500 Mission Street

EE filed on 10/23/14

Chelsea Fordham

Demo and new construction of mixed use
bldg with 462,800gsf of City office space.

2015-009704

505 Brannan Street

168,820

PPA filed on 7/27/15

Steve Wertheim

"Phase II" addition (165', 11 stories) of
office space onto an approved 85' "Phase
[" office building approved by the
Planning Commission on 12/11/14. With
this newly planned addition, total building
height would now be 250' and contain a
total of 306,266 sf.

Subtotal

6,850,617
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BAY AREA
AIR QUALITY
MANAGEMENT

DisTRICT

ALAMEDA COUNTY
Tom Bates
Margaret Fujloka
Scolt Haggerty
Nate Miley

CONTRA COSTA CQUNTY
John Giota
David Hudson
Karen Mitchoff
Mark Ross

MARIN COUNTY
Katle Rice

NAPA COUNTY
Brad Wagenknecht

SAN FRANCISCO COUNTY
John Avalos
Edwin M. Lea
Eric Mar
{(Vige-Chalr)

SAN MATEO COUNTY
David J. Canepa
Carole Groom
{Chair)

SANTA CLARA COUNTY
Cindy Chavaz
Liz Knlss-
(Sectelary)
_ Jan Pepper
Rod G. Sinks

SOLANO COUNTY
James Spering

SONOMA COUNTY
Teresa Barrett
Shirlee Zane

Jack P. Broadhent
EXECUTIVE OFFIGER/IAPCO

November 2, 2015

Tiffany Bohee

Executlve Director _

Office of Community Investment and Infrastructure
One S. Van Ness Ave., 5" Floor

San Franclsco, CA 94103

Subject: Response to Comments on the DSEIR fdr the Event Center &
Mixed-Use Development at Mission Bay Blocks 29-32 {Project).

Dear Ms. Bohee:

The Bay Area Alr Quality Management District (Air District) is willing to assist
the City and County of San Francisco (City) by administering an off-site
mitigation program to reduce this Project’s significant air quality impactsto
the extent feasible. As we have discussed extensively with City staff, the
$321,646 identified in M-AQ-2b is not sufficient to achieve the 17 tons per
year of ozone precursor emission reductions needed for this Project. Due to
the nature of air quality impacts that need to be mitigated, comparison of
the Alr District off-site mitigation program identified for this Project to other
aif district programs is inappropriate and incorrect.

The amount of funds required to reduce 4.4 tons of reactlve organic gases
(ROG) and 12.6 tons of oxides of nitrogen (NOx), including a 5 percent
administration fee, is $620,922. This amount Is based on a study of the Air
District’s Vehicle Buy Back (VBB) program funds spent over the last 3 years
and represents the average cost of reducing ROG and NOx during that three

-year period. Only through the VBB program can the Air District achieve the

contemporaneous emission reductions and other conditions set forth'in M-
AQ-2b. ' :

Air District staff continues to be willing to assist the City in Implementing an
off:site mitigation program. However, the Final Environmental fmpact
Report Response to Comments includes the following statement:
“Acceptance of this fee by the BAAQMD shall serve as an acknowledgement
and commitment by the BAAQMD to: (1) implement an emissions reduction
project(s) within one year of receipt of the mitigation fee to achieve the
emlssion reduction objectives specified above [l.e. 17 tons of ozone
precursors per year]”, Given this language, unless the City amends M-AQ-2b
to fund this feasible mitigation measure at the $620,922 level previously
discussed with City staff, the Air District will be unable to participate in
offsetting this Project’s alr quality impacts. '
: EXHIBIT 4
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Tiffany Bohee November 2, 2015

If you have any questions, please contact Alison Kirk, Senior Environmental Planner, at
(415) 749-5169 or akirk@baaqmd.gov.

Smcerely,

ty Executlv icer

cc: BAAQMD Vice Chair Eric Mar
BAAQMD Director John Avalos
BAAQMD Director Edwin M. Lee
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office of

COMMUNITY INVESTHMENT

and INFRASTRUCTURE

Edwin M. Lee
MAYOR

Tiffany Bohee

EXECUTIVE DIRECTOR'

Mara Rosales
CHAIR

Migue] Buslos
Marily Mondejar
Leah Pimentel
Darshan Singh
COMMISSIONERS

5th Floor,
San Francisco, CA
94103

o 415749 2400

- & www.sfocii.org

One S. Van Ness Ave.,

DATE: November 2, 2015
TO: Tiffany Bohee, OCII Executive Director
FROM:  Chris Kern, City Planning Department
Sally‘ Qerth, QCII Staff
SUBJECT: BAAQMD November 2, 2615 letter re Ozone Precursors Offset Mitigation

Fee

The City Planning Department and the staff of the Office of Community Investment and
Infrastructure (OCIL) have reviewed the November 2, 2015 letter from the Bay Area Air
Quality Management District regarding the Warriors Event Center and Mixed Use
Development Subsequent Environmental Impact Report (SEIR). The letter states that the
$18,030 per weighted ton per year plus a 5% administrative fee mitigation fee identified
in Mitigation Measure M-AQ-2b of the SEIR is insufficient to achieve the required

- reduction” of 17.0 tons per year of ozone precursors. The letter proposes that the

mitigation fee should be based on the BAAQMD’s Vehicle Buy Back Program, at a cost
of $620,922 (or approximately $36,525 per weighted ton per year) to achieve the required
emissions reduction.

As discussed in the Draft SEIR (pages 5.4-41 through 5.4-42) and the Responses to
Comments document (pages 13.13-65 through 13.13-69), the offset fee identified in
Mitigation Measure M-AQ-2b is based on the California Air Resources Board (CARB)
Carl Moyer program cost-effectiveness criteria. These criteria were developed by CARB

‘to establish the upper limit for emissions offset projects eligible to receive funding

through the Carl Moyer program.

Planning staff has been in communication with BAAQMD with regard to its suggestion
that a higher fee may be warranted to offset project emissions to a less than significant
level and found that BAAQMD could not establish that an increased rate beyond that of
the Carl Moyer Program plus a five percent administrative fee could meet the “rough
proportionality” standard required under CEQA. The Carl Moyer fee structure was
reviewed and updated by CARB in March of 2015 and became fully implemented on
July 1, 2015. The offset costs cited in Mitigation Measure M-AQ-2b Emission Offsets are
consistent with those of the' CARB and other operating California air districts. For

example, in the Sacramento Metropolitan Air Quality Management District, the off-site

construction mitigation fee rate is $18,030 per ton of excess NOx emissions as of July 1,
2015 (plus an administrative fee of 5 percent) and is based on the cost effectiveness
formula established in California’s Carl Moyer Incentive Program. In the San Joaquin
Valley Air Pollution Control District, the Indirect Source Review (ISR) program requires

‘that an offsite reduction fee of $9,350/ton plus a 4 percent administration fee be applied

 EXHIBIT 5
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Tiffany Bohee, OCHl Executive Director ' ER-2014-919-97
‘Page 2 ) November 2, 2015

for NOx emission reductions that cannot be achieved through onsite emission reduction
measures. Furthermore, the offset costs in Mitigation Measure M-AQ-2b is consistent ox
even higher than comparable offset programs in the SFBAAB.*

The BAAQMD's November 2, 2015, letter does not establish that the CARB cost-
effectiveness criteria are inappropriate for determining the offset costs under Mitigation
" Measure M-AQ-2b. Based on the information and analysis presented in the Draft SEIR,
the Responses to Comments and supporting technical analyses, Planning Department
and OCII staffs continue to believe that the offset fee established in Mitigation Measure

M-AQ-2b is sufficient to achieve the required emissions offsets. In addition, as discussed .

in the Responses to Comments document, Mitigation Measure M-AQ-2b has been
revised since publication of the Draft SEIR to allow the project sponsor to directly
implement an emissions offset project as an alternative to entering into an agreement

with the BAAQMD.

Therefore, for the reasons sumiarized above and discussed in greater detail in the SEIR
and Responses to Comments, the November 2, 2015, letter from the BAAQMD does not
alter the analysis or conclusions reached in the SEIR.

! Keinath, Michael, Rambol Environ, 2015. Analysis of the Proposed Offset Prograin for the
Golden State Warriors. October 19, 2015. ’ ‘
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